
Appendix L

LEGAL CONSIDERATIONS FOR MEMBERS

1. Introduction

1.1 It is important that Members are fully aware of the legal implications of the 
Council Tax making process, when they consider the Budget Report.  The 
situation is very complex and it is necessary to provide formal and full advice 
to all Members.

2. General Position

2.1 The first and overriding legal duty on Members is their fiduciary duty to weigh 
the needs of service users against the interests of local taxpayers.  In 
planning the annual budget, Members are under a fiduciary duty to act 
prudently, responsibly, in a businesslike manner and, in their view, in a way 
which constitutes the best interests of the general body of local taxpayers.  In 
deciding upon expenditure, the Council must fairly hold a balance between 
recipients of the benefits of services provided by the Council and its local 
taxpayers.  Members should note that their fiduciary duty includes 
consideration of future local taxpayers as well as present local taxpayers.

2.2 There is a general requirement in administrative law that a local authority 
decision must be rational, must be authorised by law and must take account 
of all relevant considerations, whilst ignoring any irrelevant ones (the 
Wednesbury Principles).  The extent to which election promises or prior 
committee decisions may constitute a relevant consideration is dealt with in 
Section 8 below. A Council decision that is Wednesbury unreasonable may be 
quashed or invalidated by a court. 

2.3 The Localism Act 2011 provides a general power of competence which 
enables local authorities (and parish councils that meet certain minimum 
standards), to do anything apart from that which is specifically prohibited.  The 
power: 

 allows authorities to act in their own financial interest to generate 
efficiencies and secure value for money outcomes and to raise money 
by charging for discretionary services and trade in line with existing 
powers;

 allows authorities to engage in activities such as providing certain 
indemnities and guarantees and engaging in speculative activities;

 provides the Secretary of State with a power to amend or repeal 
enactments that prevent or obstruct local authorities from using the 
power, and to remove overlapping powers. 

However, some limitations have been placed on local authorities’ powers.  
These will remain governed by the existing regimes in relation to taxation, 
precepting and borrowing (including Prudential Borrowing).  Councils are also 
required to act in accordance with statutory limitations or restrictions on their 



powers. The Wednesbury principle referred to in para. 2.2 above continues to 
apply. The Secretary of State has powers to set conditions, or prevent 
authorities relying on the power in specified circumstances. 

2.4 Economy, Efficiency and Effectiveness (Section 20(c) Local Audit and 
Accountability Act 2014)

It is the Council’s responsibility to put in place proper arrangements to secure 
economy, efficiency and effectiveness in its use of resources. The Council is 
required to maintain an effective system of internal control that supports the 
achievement of its policies, aims and objectives whilst safeguarding and 
securing value for money from the public funds at its disposal.

3. Obligation to Make a Council Tax

3.1 The legal significance of the Annual Budget derives from the Council's duty 
under Section 31A of the Local Government Finance Act 1992 (the 1992 Act) 
to calculate the aggregate of:-

(a) the expenditure it estimates it will incur in the year in performing its 
functions in the year (including an allowance for contingencies),

(b) the payments it estimates it will make in the year in defraying 
expenditure already incurred and

(c) expenditure it will incur in funding costs before a transfer of funds is 
made from the Collection Fund 

and then deduct such sums as will be paid into the General Fund, i.e. income.  
Calculations made under this section must be made before 11 March in the 
preceding financial year.

3.2 In order to fulfil this duty, the Council must prepare detailed estimates of its 
expenditure for the coming year and of the resources which will be available 
to meet this expenditure.  Account must be taken of any deficit brought 
forward from a previous year and the amount needed to cover contingencies.  
The resources include income from rents, fees and charges and any available 
balances.  All of these issues must be addressed in the budget report.  The 
estimation of the detailed resource and expenditure items is the main reason 
for the budget process.  The budget must balance, i.e. proposed expenditure 
must be met from proposed income from all sources, with any shortfall being 
the precept on the Collection Fund.  In addition, there are the following 
specific requirements.

3.3 Section 30(6) of the 1992 Act places a duty on all charging authorities to 
make a Council Tax for the financial year on or before 11 March of that year, 
but not before the earlier of 1 March or the date of issue of the last precept 
capable of being issued to it for the financial year for which the amount is set.

The 1992 Act does not invalidate a Council Tax made after this date.  Failure 



to make a lawful Council Tax on or before 11 March could have serious 
financial results for the Council and make the Council vulnerable to an Order 
from the Courts requiring it to make a Council Tax.  Another effect of the 1992 
Act is to place the same burden as under Community Charge upon any 
Council and its Members who are unable to agree on its Council Tax.  A 
combination of legal and practical factors creates the process, which is as 
follows:

(a) The Council can only borrow against known income.  There are three 
main sources of income:

(i) Transfers from the Collection Fund
(ii) Government Grants; and
(iii) Rents, Fees and Charges

(b) Transfers from the Collection Fund become due only following the date 
on which the Council approves a valid resolution to make a Council 
Tax.  The Council cannot borrow against an anticipated Council Tax.

(c) The Council is under a fiduciary duty to local taxpayers to manage its 
financial affairs according to law in a reasonable and prudent manner.  

3.4 Section 151 of the Local Government Act 1972 places a general duty on local 
authorities to make arrangements for ‘the proper administration of their 
financial affairs’.

3.5 Information must be published and included in the Council Tax demand 
notice.  The Secretary of State has made regulations which require charging 
authorities to issue demand notices in a form, and with contents, prescribed 
by these regulations.

3.6 There is also a duty under Section 65 of the 1992 Act to consult persons or 
bodies appearing to be representative of persons subject to non-domestic 
rates in each area about proposals for expenditure (including capital 
expenditure) for each financial year.  

The non-domestic rate poundage is set by central government and they do 
not consider it a matter for consultation at a local level.  It is the government's 
view that ratepayers are a major consumer of local authority services and 
contribute a substantial proportion of local authority revenue through non-
domestic rates.  They have a wider interest through their capacity as 
employers, as well as other concerns.

Consultation under Section 65 of the 1992 Act is intended to provide a focus 
for a constructive and continuing dialogue between authorities and 
representatives of non-domestic ratepayers on all these matters.  The 
emphasis of the system is on ensuring that consultation takes place from the 
earliest stage in the development of expenditure plans and is not 
concentrated on the detailed budget proposals at the point at which they are 
about to be finalised.  An authority must consult before it makes the 



calculation of expenditure referred to earlier.

4 Council Tax - Localism Act 2011 implications

4.1 Under provisions in the Localism Act 2011, local authorities are required to 
determine whether the amount of Council Tax they plan to raise is excessive.  
A set of principles, defined by the Secretary of State and approved by the 
House of Commons, is used by authorities to decide if the amount to be 
raised is excessive. An authority proposing an excessive increase must also 
make substitute calculations, based on a non-excessive council tax level, and 
this takes effect if the council tax level initially set by the authority is rejected in 
the referendum.

4.2 The provisions first applied in the 2012-13 financial year. For the 2017-18 the 
government set out the percentage increase in Council Tax which local 
authorities, Fire Authorities and Police and Crime Commissioners in England 
can set in 2017-18 without a referendum. A general increase of 2% is set with 
two exceptions. The first of these exceptions is that Authorities providing 
social care can charge an additional levy of up to 3% on their bill and the 
second is that lower quartile district councils and police authorities have a 
separate increase limit of £5.

So far the restriction scheme has not been applied to parish and town 
councils, although the Secretary of State has said that this may be revisited in 
the future.  

Referendums, if applicable, are to be organised by billing authorities and there 
is provision for recovery of expenses where the referendum is held on behalf 
of a precepting authority. Rules for the conduct of referendums have been set 
out in regulations.  

5. Deficit Budgeting

5.1 A deficit budget - one which does not cover all anticipated expenditure with 
resources reasonably expected to be available - is unlawful.  Any Council Tax 
which rests on such a budget will be invalid.  Councils are constrained to 
make a Council Tax before all the separate elements, which will constitute 
available resources or anticipated expenditure, have been identified and 
quantified fully. Best estimates have to be employed.

5.2. Where these best estimates include sums for unallocated savings or 
unidentified expectations of income, extreme care must be taken to ensure 
that the estimates are reasonable and realistic and do not reflect an unlawful 
intention to incur a deficit.   It might be appropriate at budget setting time to 
require regular monitoring throughout the financial year of such estimated 
savings or income. Prompt action to reduce spending must be taken, if at any 
stage it seems likely that a balance between income and expenditure will not 
be achieved.  Court cases have shown that borough newspapers and publicity 
material, extracts from Members' speeches reported in local newspapers and 
the text of Council resolutions can all provide evidence of unlawful misconduct 



within the meaning of the Local Government Finance Act 1982 and might 
similarly provide evidence of unlawful intention to incur a deficit, if unidentified 
savings were to be included in the agreed budget.

6. Borrowing

The Council is permitted to borrow within limits set by the Council in its 
Treasury Management Strategy Statement, under the framework established 
by the self-regulating Prudential Code (see Appendix D (iii & iv)).

7. Other Relevant Legislation

7.1 Under Sections 114(2) and 114(3) of the Local Government Finance Act 1988 
(the 1998 Act), the Section 151 Officer is required to make a report, if it 
appears that a decision or course of action the Council or an officer has 
agreed, or is about to make, is unlawful, or that expenditure is likely to exceed 
resources available.

7.2 The statutory effect of issuing a report is provided for in Section 115 of the 
1988 Act and may be summarised as follows:

(a) The Council must meet within 21 days of the date of a report to 
consider its contents.  The Council must decide whether it agrees or 
disagrees with the views contained therein and what action, if any, it 
proposes to take in consequence of it.

(b) Beginning with the date of a report and ending with the first business 
day after the day on which the Council concludes its consideration of it, 
the Authority must not enter into any new agreement which may 
involve the incurring of expenditure (at any time) by the Authority.

7.3 The first duty of Members is to determine whether they agree with the Chief 
Financial Officer's report.  If Members were to disagree, they would need to 
set out cogent reasons for so doing.  Unless such reasons can be set forward, 
Members' action in disagreeing with the Chief Financial Officer's views on the 
basis of her professional judgement would be likely to be held unreasonable 
and could constitute a breach of the [Member] Code of Conduct.

Best Value

7.4 Best Value was a local government performance framework introduced by the 
Local Government Act 1999.  The aim of the framework was to promote 
continuous improvement in local authorities’ performance.  Under the 
framework, the Council was required to monitor a set of best value 
performance indicators, undertake best value reviews of services and cross-
cutting themes, prepare performance improvement plans and report on its 
performance annually. 



Subsequent regulations, including statutory instruments and the Local 
Government and Public Involvement in Health Act 2007, have removed 
requirements to publish performance indicators, undertake best value reviews 
or publish a best value performance plan.  However, the general duty to make 
arrangements to secure continuous improvement in the way in which the 
Council’s functions are exercised, having regard to a combination of economy, 
efficiency and effectiveness, remains.  The National Indicator Set and 
Comprehensive Area Assessments have been abolished. 

Localism Act 2011 (the 2011 Act)

7.5 Key measures to increase the power of local government through the 2011 
Act include:
A general power of competence, giving councils unprecedented freedom to 
work together to improve services and drive down costs. Councils are now 
free to do anything - provided they do not break other laws;

 Giving councils greater control over business rates. Councils have the 
power to offer business rate discounts, which could help attract firms, 
investment and jobs. The 2011 Act cancels backdated business rates and 
prevents the imposition of a  business rate supplement on firms if a simple 
majority of those affected do not give their consent, and simplifies the 
process for claiming small business rate relief;

 Allowing councils to keep the rent they collect and use it locally to maintain 
social homes through the abolition of the housing revenue account;

 Removing the ability of councils to charge families for overfilling their bin 
and to introduce extra tariffs for taking away household waste;

 Giving communities the right to veto excessive council tax rises. 
Previously only central government had the power to ‘cap’ increases.

8. Member Code of Conduct

8.1 The Council is under a duty to promote and maintain high standards of 
conduct by its elected members, co-opted members and parish/town 
councillors.  In July 2012, the Council adopted a new [Member] Code of 
Conduct. The Audit Board oversees the Council’s ethical governance 
arrangements.  

9. Legal Status of Political Promises and Documents

9.1 It is appropriate for Members to consider their own position as some Members 
may have expressed support publicly for policies that are not policies of the 
Council.

9.2 Political documents do not represent a commitment on behalf of the Council.  
To treat any political document as a commitment would be illegal.  Where 
there is a valid choice before Members then, at that stage, and only at that 



stage, Members may take political documents into account.

9.3 All decisions must be taken within the framework of the formal decision 
making process of the Authority.  Members must take into account all relevant 
matters and disregard all irrelevant ones.  Decisions taken at a political 
meeting, such as a political group meeting, have no status within this process.  
A Member who votes in accordance with a group decision which has been 
reached, having regard to relevant factors, and who has addressed their mind 
independently to those factors and to the decision itself, will be acting within 
the law.

9.4 The Court, in considering the Westminster Gerrymandering case, took the 
opportunity to provide guidance to Officers and Members seeking to keep on 
the right side of the difficult professional line of maintaining political 
independence.  The Court stated as follows:

9.4.1 “There is nothing improper in Council Officers attending political meetings of a 
group of Council Members if invited to do so.  Their presence does not 
convey assent to party political views but gives the opportunity to hear the 
germination and development of ideas, which may develop into Council 
policy.  That knowledge will both alert them to issues, which they may 
ultimately have to address professionally and in some cases give "a steer" 
as to the practicality and propriety of ideas before they become policy.

9.4.2 It is entirely appropriate for Officers to provide Councillors with information 
about their local authority and its inhabitants which is available to the 
Officers and which can be supplied at modest cost.

9.4.3 In their dealings with Members, Officers may well hear a substantial amount 
of "Members’ speak" i.e. talk that is obviously party political in nature.  This 
does not require the giving of advice or the taking of action by an Officer until 
such time as it is clear that the aspiration contained in the "Members’ speak" 
is to become policy.

9.4.4 What Officers should not do is imperil their independence by political 
partiality, suppress their professional views in the face of political pressure or 
lend support to policies of a party political or sectional serving character 
which are not in the interests of the authority's council tax payers as a 
whole.”

9.5 The Courts have advised on the balancing exercise to be undertaken by a 
Council when deciding whether to pursue a particular policy.  The Court held 
as follows:-

9.5.1 “A local authority must exercise its statutory powers in the public interest and 
for the purpose of which those powers have been conferred.

9.5.2 Political views, as to the weight to be attached to the various relevant 
considerations and as to what is appropriate in the public interest in the light 
of those considerations, may properly influence the exercise of a statutory 



discretion.

9.5.3 A decision will not be unlawful merely because some political advantage, 
such as electoral popularity, is expected to flow from it, so long as the 
decision is made for a legitimate purpose or purposes.  Because at some 
stage in the evolution of a policy an improper political purpose has been 
espoused, does not mean that the policy ultimately adopted is necessarily 
unlawful.

9.5.4 However, a political purpose extraneous to the statutory purpose can taint a 
decision with impropriety.

9.5.5 Where there is more than one purpose:-

a) The decision will generally be lawful provided that the permitted 
purpose is the true and dominant purpose behind the act.  This is so 
even though some secondary or incidental advantage may be gained 
for some purpose, which is outside the authority's powers.

b) The decision will be invalid if there are two purposes - one ultra vires 
and one intra vires - and the ultra vires purpose is a (even if not the) 
major purpose of the decision.  Accordingly, a decision substantially 
influenced by a wish to alter the composition of the electorate would be 
unlawful.

9.5.6 Where there is some evidence justifying enquiry, the Court will consider 
whether an apparently lawful purpose e.g. home ownership is merely a 
colourable device to conceal an illegitimate purpose e.g. electoral 
advantage.


